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IN THE 

UNITED STATES CIRCUIT COURT 

OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1946. 


No- 9311. 


THOMAS HIGGINS, APPELLANT, 

VS. 

THE UNITED STATES OF AMERICA, 
APPEIJ.EE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 


This is an appeal from judgment after conviction in 
District Court for violation of the Marihuana Tax Act of! 
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1937. Appellant has been sentenced to the penitentiary 
for a period of twenty (20) months to five (5) years. 

STATUTE INVOLVED. 

Title 26, Section 3238(b), United States Code, pro¬ 
vides: 

“The term ‘marihuana’ means all parts of the 
plant Cannabis sativa L., whether growing or not; 
the seeds thereof; the resin extracted from any part of 
such plant; and every compound, manufacture, salt, 
derivative, mixture, or preparation of such plant,, its 
seeds, or resin; but shall not include the mature stalks 
of such plant, fiber produced from such stalks, oil or 
cake made from the seeds of such plant, any other 
compound, manufacture, salt, derivative, mixture, or 
preparation of such mature stalks (except the resin 
extracted therefrom), fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of 
germination.” 

Title 26, Section 2590, of the United States Code, 
provides: 

“There shall be levied, collected, and paid upon all 
transfers of marihuana which are required by section 
2591 to be carried out in pursuance of written order 
forms taxes at the following rates: 

“(1) Transfers to special taxpayers. Upon each 
transfer to any person who has paid the special tax 
and registered under sections 3230 and 3231, $1 per 
ounce of marihuana or fraction thereof. 

“(2) Transfers to others. Upon each transfer to 
any person who has not paid the special tax and 
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registered under sections 3230 and 3231, $100 per 
ounce of marihuana or fraction thereof-” 

Title 26, Section 2591(a), of the United States Code, 
provides: 

“It shall be unlawful for any person, whether 
or not required to pay a special tax and register under 
sections 3230 and 3231, to transfer marihuana, except 
in pursuance of a written order of the.person to whom 
such marihuana is transferred, on a form to be issued 
in blank for that purpose by the Secretary.” 


STAT] 


HO IH 


NT OF THE CASE. 


Appellant was indicted in the District Court of the 
United States for the District of Columbia on six (6) 
counts. Three counts charged sale of marijuana, and the 
other counts charged appellant with failing to pay the 

# ^ w 

tax on same. During the course of the trial four counts 
were abandoned, and appellant was convicted on two 
counts. It is our contention in this appeal that the evi¬ 
dence is insufficient to justify a conviction. The govern¬ 
ment’s case centered almost entirely around an informer 
named Percy Grabenheainer who was a confirmed drug 
addict and, in addition, a person who had been convicted 
of criminal offenses and was at that time under sentence 
for the offense of house breaking. 

Grabenheainer had been paid certain sums of money 
by government agents to purchase marihuana from the 
appellant. The record discloses that Grabenheainer’s tes¬ 
timony at appellant’s criminal trial was wholly valueless. 
The record will show that in responses to questions he 
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consistently replied, “I don’t remember.” Therefore, the 
government was unable to prove any evidentiary facts by 
the witness Grabenheainer. 

There was placed on the stand a narcotic agent, one 
Jaushawau L. Taylor. This witness testified that he saw 
the informer Grabenheainer on April 20, 1945 (R. 58), 
which was the date named in the indictment, and that he 
turned over to Grabenheainer $20 in money. He testified 
that Grabenheainer approached the appellant and had cer¬ 
tain conversation with the appellant, and appellant turned 
over to Grabenheainer a paper bag and that the paper 
bag was then delivered to agent Taylor who in turn turned 
it over to a chemist, and an analysis showed that it con¬ 
tained marihuana. 

Upon the strength of this testimony, appellant was 
convicted. Motion for a new trial was filed and same 
was denied. Appellant was sentenced to the penitentiary 
for a period of 20 months to 5 years, and was denied bail 
in the District Court and in this Court. This appeal 
followed. 


STAT1 


I M 


NT OF POINTS. 


The following points are involved in this appeal: 

1. The jury was not properly constituted. 

2. The. evidence was insufficient to sustain the con¬ 
viction. 

3. The Court was in error in refusing to award a new 
trial when an allegation of jury tampering was made. 
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SUMMARY OF ARGUMENT. 

1. The jury was not properly constituted in that it 
did not represent a proper cross-section of the community. 

2. The evidence is insufficient to justify a conviction 
inasmuch as the evidence offered was wholly untrust¬ 
worthy and the corroborating evidence was not sufficient 
to overcome the presumption of innocence. 

3. When it was brought to the attention of the Court 
that it appeared that there had been evidence of jury 
tampering, the possibility of prejudice was so great that 
the verdict should have been set aside, and a new trial 
granted. 
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ARGUMENT. 


1. The jury was riot properly constituted. While 
the cases hold that the question as to qualifications of the 
jury should be raised before verdict, Spivy v. United 
States , 109 F. 2d 181, we believe that the late decision of 
the Supreme Court of the United States in the case of 
Theil v. Southern Pacific Co., decided May 20, 1945, has 
laid down a new rule. When this request was made in 
District Court, the Theil case had not yet been decided in 
the Supreme Court of the United States. Therefore, it 
would have been impossible to have brought that to the 
attention of the Court. That case was not decided until 
May 20, 1946. The record discloses in the instant case 
that the jurors were predominantly government em¬ 
ployees, and that being so there was not a proper cross- 
section of the community as directed by the Supreme Court 
ruling. 

2. Insufficiency of the evidence. From time imme¬ 
morial it has been the practice to use informers. While 
this has been frowned upon from time to time, it has been 
recognized by Congress that the end justifies the means. 
However, it would seem that such testimony should be 
received with the very greatest care and caution. In the 
instant case the informer was a confirmed drug addict 

i 

and, in addition, had been convicted of criminal offenses. 
Therefore, we believe his testimony should have been 
carefully scrutinized. In the instant case the informer’s 
testimony was wholly without value. In response to all 
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questions he would reply, “I don’t remember.” Therefore, 
the government was unable to prove anything by the in¬ 
former’s testimony. Therefore, to justify their case, they 
called to the witness stand a narcotic agent, Jaushawau 
L. Taylor, who testified that on the date named in the 
indictment, April 20,1945, he saw the informer and turned 
over to him the sum of $20. He testified that the in¬ 
former approached the appellant and engaged the appel¬ 
lant in conversation, and the appellant turned over to 
him a paper bag and he observed the informer turning 
over to the appellant some money. The narcotic agent 
testified that after receiving the paper bag from the in¬ 
former, he in turn turned it over to a government chemist 
who analyzed same and found that the contents contained 
marihuana. We do not believe that this meager bit of 
testimony should sustain a verdict of conviction of such a 
serious offense. That is particularly so when the appellant 
is without prior criminal record. We say in view of this 
that the conviction should be reversed on this ground. 

3. The trial judge on his motion should have awarded 
a new trial when an allegation was made of jury tamper¬ 
ing. The record discloses that after the trial got under 
way, and during one of the recesses of the Court, in the 
corridors of the Court Building, the mother of the appel¬ 
lant approached a lady juror and engaged the lady juror 
in conversation. The Assistant United States Attorney, 
who is a gentleman of the most excellent character and 
integrity, observed the lady juror conversing with the 
mother of appellant and stated that it was highly improper. 
Therefore, the conversation came to a close. This phase of 
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the case was not immediately brought to the attention of 
the Court, but after the verdict other counsel who repre¬ 
sented appellant at his criminal trial filed a motion for 
new trial based on this incident. The testimony was taken 
and the mother of appellant was held to be in contempt 

i 

of court and was sentenced to jail. Her case is also on ap¬ 
peal in this Court. Bessie Higgins v. The United States of 
America , No. 9301. We believe that a careful analysis 
of this situation will lead to the belief that the possibility 
of prejudice and harm to the appellant was so great that 
the Court should have set aside the verdict and granted a 
new trial. 

While many questions may be raised as to the pro¬ 
priety of the manner in which trial counsel handled this 
matter, and while it may be believed of him that there 
was a failure to play fair with the Court, we do not be¬ 
lieve that the appellant should be penalized for a responsi¬ 
bility that rested upon the shoulders of others. We have, 
therefore, this situation. The* lady juror had been ap¬ 
proached and admonished by the Assistant United States 
Attorney for an apparent impropriety. She had been di¬ 
rected by the trial judge not to converse with anyone 
with respect to the case. Therefore, it could well be that 
she was under the belief that she herself was subject to 
disciplinary action at the hands of the Court. The testi¬ 
mony shows that she related the incident to others on 
the jury. We believe in this situation that the jurors 
were unable to deal fairly, justly, and impartially with 
the appellant. That the question is a serious one will 
be shown when Page 220 of this record is referred to. 
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We find this statement by the trial judge, “Now, gentle¬ 
men, this may or may not require a new trial of this case 
with its attendant expense and possibly a miscarriage of 
justice. I want to try it fairly. I am going to give you 
and Mr. Buckley one week in which to file a brief.” 
Therefore, in view of this fact, the case was a close one, 
and the evidence of such a nature that the jury could have 
returned either a verdict of acquittal or one of guilt, and 
this situation could well have moved the scales in favor of 
conviction. 

CONCLUSION. 

In view of the above, we say the record clearly demon¬ 
strates the unfairness of appellant’s criminal trial and the 
necessity for a new one, and the judgment of conviction 
should be reversed. 

James J. Laughlin, 

National Press Building, 

Counsel for Appellant. 
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G. J. No. 31,804 
Criminal No. 76319 
Violation Marihuana Tax Act 
of 1937. 

District Court of the United States 
for the District of Columbia 
Holding a Criminal Term 

District of Columbia, ss: January Term, A. D. 1946 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Thomas Higgins, on, to wit, the first day of 
April, 1945, and at the District of Columbia aforesaid, did 
then and there unlawfully, fraudulently, feloniously and 
knowingly transfer to one Percy Grabenheaimer, a 
quantity of Marihuana, to wit, six hundred and forty-One ; 
grains, which said transfer was not made in pursuance 
of a written order of the said Percy Grabenheaimer, on a 
form issued in blank for that purpose by the Commis¬ 
sioner of Internal Revenue of the United States, as re¬ 
quired by Section 2591 (a) of the Internal Revenue Code; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 
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SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That one Thomas Higgins, on, to wit, the first day 
of April, 1945, and at the District of Columbia aforesaid, 
being then and there a transferee of Marihuana, and being . 
then and there a transferee required to pay the transfer 
tax imposed by Section 2590(a) of the Internal Revenue 
Code, did then and there knowingly, unlawfully and 
feloniously acquire or' otherwise obtain a quantity of 
Marihuana, to wit, six hundred and forty-One grains, 
without having paid the tax on the transfer of said 
Marihuana to him then and there made; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

j .... • ... 

THIRD COUNT: 

And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That one Thomas Higgins, on, to wit, the twentieth 
day of April, 1945, and at the District of Columbia afore¬ 
said, did then and there unlawfully, fraudulently, 
feloniously and knowingly transfer to one Percy Graben- 
heaimer, a quantity of Marihuana, to wit, two hundred 
and ninety-six grains, which said transfer was not made 
in pursuance of a written order of the said Percy Graben- 
heaimer, on a form issued in blank for that purpose by 
the Commissioner of Internal Revenue of the United 
States, as required by Section 2591(a) of the Internal 
Revenue Code; against the form of the statute in such case 
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made and provided, and against the peace and govern¬ 
ment of the said United States. 

FOURTH COUNT: 

And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That one Thomas Higgins,, on, to wit, the twentieth 
day of April, 1945, and at the District of Columbia afore¬ 
said, being then and there a transferee of Marihuana, and 
being then and there a transferee required to pay the 
transfer tax imposed by Section 2590 (a) of the Internal 
Revenue Code, did then and there knowingly, unlawfully 
and feloniously acquire or otherwise obtain a quantity of 
Marihuana, to wit, two hundred ninety-six grains, with¬ 
out having paid the tax on the transfer of said Marihuana 
to him then and there made; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

FIFTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Thomas Higgins, on, to wit, the eleventh day 
of May, 1945, and at the District of Columbia aforesaid, 
did then and there unlawfully, fraudulently, feloniously 
and knowingly transfer to one Percy Grabenheaimer, a 
quantity of Marihuana, to wit, nine cigarettes, which said 
transfer was not made in pursuance of a written order of 
the said Percy Grabenheaimer, on a form issued in blank 
for that purpose by the Commissioner of Internal Revenue 
of the United States, as required by Section 2591(a) of 
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•the Internal Revenue Code, against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

SIXTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Thomas Higgins, on, to wit, the eleventh day 
of May, 1945, and at the District of Columbia aforesaid, 

• being then and there a transferee of Marihuana, and being 
then and there a transferee required to pay the transfer 
tax imposed by Section 2590(a) of the Internal Revenue 
Code, did then and there knowingly, unlawfully, and 
feloniously acquire or otherwise obtain a quantity of 
Marihuana, to wit, nine cigarettes, without having paid 
the tax on the transfer of said Marihuana to him then and 
: there made; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Attorney of the United States in and 
for the District of Columbia. 

A TRUE BILL: 


Foreman. 
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Urnteb States Court of Appeals 

DISTRICT OF COLUMBIA 

• I 

•I 

— 

I 

No. 9311 

I 

Thomas Higgins, appellant 
* I 

V. j 

United States of America, appellee 

_ : l 

. 

BRIEF FOR APPELLEE 

COUNTEBSTATEMENT OF THE CASE 

| 

This is an appeal from a judgment and conviction of appel-1 
lant under an indictment (R. 272) charging him with unlawful 
transfers of marihuana to Percy Grabenheaimer on April 11, j 
1945 (Count 1), April 20, 1945 (Count 3), and May 11, 1945 j 
(Count 5). It was alleged that such transfers were “not made j 
in pursuance of a written order of the said Percy Graben¬ 
heaimer on a form issued in blank for that purpose by the Com¬ 
missioner of Internal Revenue of the United States as required 
by Sec. 2591 (a) of the Internal Revenue Code.” By alternate 
counts of the indictment (Nos. 2, 4, 6) it was charged that, on 
the dates referred to, appellant “being then and there a trans¬ 
feree of marihuana, and being then and there a transferee | 
required to pay the transfer tax imposed by Sec. 2590 (a) of 
the Internal Revenue Code,” did unlawfully acquire or other¬ 
wise obtain marihuana “-without having paid the tax on the 
transfer of said marihuana to him then and there made.” Ap- i 
pellant was found guilty on both counts on April 17, 1946. 
He was sentenced on June 7,1946, to a term of twenty months 
to five years and to pay a fine of $100.00 on the third count. 
The same sentence was given on the fourth count, it being 

(l) 
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provided that the sentences and fines be concurrent. Bond 
pending appeal was denied by the trial court and by this court. 

The first witness was Percy Grabenheaimer (Tr. 30), who 
stated that he knew appellant, and identified him, but when 
questioned in detail on direct examination about the transfers 
of marihuana alleged in the indictment, replied to substantially 
all questions “I don’t remember.” His testimony was inter¬ 
rupted (T. 34) while a Mr. Levine identified certain Govern¬ 
ment exhibits containing narcotics which had been turned over 
to him for analysis by Narcotic Agent Fields. Grabenheaimer 
was recalled and shown these exhibits, but they did not refresh 
his recollection. However, he identified, as his own, signa¬ 
tures on certain Government Exhibits (Tr. 40-44). He testi¬ 
fied that at the time of the trial he was in jail; that he could 
not remember anything happening in April or May 1045, be¬ 
cause he had used narcotics which had affected his mind (Tr. 
55). He did remember, however, the circumstances involving 
a housebreaking he had committed in a drug store in August 
1945, to obtain narcotics (Tr. 56). At the conclusion of 
Grabenheaimer’s testimony the Government elected to abandon 
all counts of the indictment except Counts 3 and 4 which 
charged offenses on April 20,1945 (Tr. 56,137). 

Jaushawau L. Taylor, a narcotic agent, was then called (Tr. 
57) and testified as follows: On April 20,1945, he saw Graben¬ 
heaimer at about 5:00 p. m. in front of the colored YMCA 
(1816 12th Street NW.) and searched him at that time. He 
found no marihuana and no money on his person and no blank 
forms for the purpose of purchasing narcotics. (On cross- 
examination he said he found 15 or 20 cents and a package of 
cigarettes (Tr. 64)). At that time he gave Grabenheaimer 
$20.00 (Tr. 58) and instructed him to purchase an ounce of 
marihuana from whomever he could in the vicinity (Tr. 66). 
Grabenheaimer then went to the Academy Billiard Parlor, 626 
T Street NW., the agent following within a distance no longer 
than the distance from the witness chair to the rail (Tr. 71) 
and keeping him under observation at all times. En route the 
agent saw that he did not contact any individual. The in¬ 
former met appellant, talked to him for a few minutes, and then 
they both walked to the front of 628 T Street, which is a sports 
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shop. Then appellant returned to the pool room for a few 
minutes and came out and joined the informer, handing him a 
paper bag. The informer handed appellant some money. At 
the time of this exchange Taylor was as close to the informer 
and appellant as the jury was to him at the trial. The informer 
left and went to 10th and S Street, where he and Taylor went 
into an alley and the informer turned over to him a paper bag 
which he (Taylor) subsequently initialed. Taylor then 
searched the informer and found that he had no money and no 
narcotics or blank forms. (Taylor later testified that he found 
on Grabenheaimer $10.00 which he (Taylor) had given him at 
the YMCA for his personal use, in addition to the $20.00 for 
purchasing narcotics (Tr. 153)). Taylor stated that the pack¬ 
age which he received from the informer was Government Ex¬ 
hibit 2-B and that on April 21 he turned it over to Agent fields, 
with his own and Grabenheaimer’s initials on it. Taylor 
reiterated on questioning by the trial judge (Tr. 296) that from 
the time he searched Grabenheaimer in the YMCA on 12th 
Street until Grabenheaimer handed him Exhibit 2-B, Graben¬ 
heaimer was not out of his sight and during that time he did 
not make contact with or talk to any person other than ap¬ 
pellant. 

Federal Narcotic Agent James T. Fields then told his story as I 
follows (Tr. 97): He identified Government Exhibit 2-B for 
identification and said that after receiving it from Agent Taylor 
on April 21, 1945, he weighed its contents at his office in the 
presence of a Mr. Crabtree and placed it in a lock seal envelope. 
He and Mr. Crabtree then initialed it and it was then placed j 
in a safe and kept locked until April 26, when he gave it to Mr. 
Levine for analysis. 

Thereafter Mr. Levine was recalled (Tr. 105). His testi¬ 
mony was that on April 26 Agent Fields had given him Govern- | 
ment Exhibit 2-A for identification, with the seal intact and 
with Government Exhibit 2-B sealed inside. He broke the 
seal and by examining Government Exhibit 2-B found it was 
296 grains of marihuana. After the analysis he placed Exhibit 
2-B in Exhibit 2 and sealed and identified it. The exhibits 
were then kept in a safe in the laboratory until April 15, when j 
they were handed by Levine to the prosecutor. 

I 


I 
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Harley McVicker, Deputy Collector for the Collector of 
Internal Revenue, testified (Tr. 128) that on November 29, 
1945 he made demand for an order form on Thomas Higgins, 
who stated that he did not know what the Deputy Collector 
was. talking about and had no order form. 

Appellant testified in his own behalf, denying that he had 
sold marihuana to Grabenheaimer 

STATUTES 

26 U. S. C. 2590: 

Tax —(a) Rate. 

There shall be levied, collected, and paid upon all 
transfers of marihuana which are required by section 
2591 to be carried out in pursuance of written order 
forms taxes at the following rates: 

(1) Transfers to special taxpayers. 

* * * * * 

(2) Transfers to others. 

Upon each transfer to any person who has not paid 
the special tax and registered under sections 3230 and 
3231, $100 per ounce of marihuana or fraction thereof. 

(b) By whom paid. 

Such tax shall be paid by the transferee at the time of 
securing each order form and shall be in addition to the 
price of such form. Such transferee shall be liable for 
the tax imposed by this section but in the event that the 
transfer is made in violation of section 2591 without an 
order form and without payment of the transfer tax im¬ 
posed by this section, the transferor shall also be liable 
for such tax. 

(c) How paid. * * * 

(d) Registration and special tax. * * * 

26 U. S. C. 2591: 

Order forms —(a) General requirement. 

It shall be unlawful for any person, whether or not 
required to pay a special tax and register under sections 
3230 and 3231, to transfer marihuana, except in pur¬ 
suance of a written order of the person to whom such 
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marihuana is transferred, on a form to be issued in blank 
for that purpose by the Secretary. 

§ 11-1420, D. C. Code, 1940: 

Exemption from jury service—Government em¬ 
ployees qualified—Salary not diminished. 

All executive and judicial officers of the Government 
of the United States and of the District of Columbia, al^ 
officers and enlisted men of the Army, Navy, Marin^ 
Corps, and Coast Guard of the United States in active 
service, those connected with the police and fire departs 
ments of the United States and of the District of 
Columbia, counselors and attorneys-at-law in actual 
practice, ministers of the gospel and clergymen, of every| 
denomination, practicing physicians and surgeons,! 
keepers of hospitals, asylums, almshouses, or otheii 
charitable institutions created by or under the laws relat¬ 
ing to the District of Columbia, captains and master^ 
and other persons employed on vessels navigating the; 
waters of the District of Columbia shall be exempt from! 
jury duty, and their names shall not be placed on the 
jury lists. 

All other persons, otherwise qualified according to 
law whether employed in the service of the Government 
of the United States or of the District of Columbia, allj 
officers and enlisted men of the National Guard of the 
District of Columbia, both active and retired, all officer^ 
and enlisted men of the Military, Naval, Marine, and 
Coast Guard Reserve Corps of the United States, all 
notaries public, all postmasters and those who are the 
recipients or beneficiaries of a pension or other gratuity 
from the Federal or District Government or who have 
contracts with the United States or the District of 
Columbia, shall be qualified to serve as jurors in the 
District of Columbia and shall not be exempt from such 
service: Provided, That employees of Government of 
the United States or of the District of Columbia in 
active service who are called upon to sit on juries shall 
not be paid for such jury service but their salary shall 
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•' ' not be diminished during their term of service by virtue 
of such service, nor shall such period of service be de¬ 
ducted from any leave of absence authorized by law. 
(Mar. 3,1901,31 Stat. 1224, ch. 854, § 217; Feb. 18,1909, 
35 Stat. 636, ch. 146, § 73; Aug. 22, 1935, 49 Stat. 682, 
ch. 605). 

SUMMARY OF ARGUMENT 

I 

The jury was properly constituted. The contention that 
there were too many Government employees on it has no merit. 

II 

There was ample evidence to support the verdict. Testi¬ 
mony by the informer was not essential and eye witness testi¬ 
mony by a Federal Agent was sufficient. 

III 

The court properly refused to grant a new trial because of the 
attempt of the appellant's mother to influence a juror. The 
evidence supported his judgment that the attempt had been 
unsuccessful. 

ARGUMENT 

I 

The jury was properly constituted 

Appellant maintains that the jury was improperly consti¬ 
tuted since the jurors were predominantly Government em¬ 
ployees and consequently did not represent a cross section of 
the community. In support of this contention appellant relies 

upon Thiel v. Southern Pacific Co., — U. S.-, May 20,1946, 

14 L. W. 4349. He justifies the failure to raise the point in the 
lower court on the ground that the Thiel case was not decided 
by the Supreme Court until after the trial. 

In the selection of the jury appellant exercised 10 and perhaps 
11 challenges. (The record does not reveal who challenged 
j uror Waits (Tr. 15).) Some of these challenges were exercised 
against jurors who were not questioned as to their employment. 
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One juror was challenged by the court for cause because he was 
an employee of the Treasury Department and a tax statute 
was involved in the case (Tr. 21). The court refused to 
challenge for cause an employee of the Bureau of Standards 
(Tr. 22). The jury which heard the case included nine (9) 
Government employees (Tr. 22). They were asked if the fact 
of their employment would in any way influence their judg¬ 
ment and each replied that it would not (Tr. 20). No request 
was made that all Government employees be challenged for 
cause. 

It seems apparent that appellant’s contention comes too late. 
No request was made that Government employees as a class, 
or the majority of them, be stricken from the panel. On the 1 
contrary, the record reveals that each of the nine Government 
employees on the jury stated his employment would not in any 
way influence his judgment and that no request was made that 
they be stricken as a class. The point appears to have been 
made for the first time in the Supplemental Motion in Arrest 
of Judgment. 1 This, coming after verdict, was too late. 
Spivey v. United States, 109 Fed. 181 (C. C. A. 5, 1940). 

In any event it is submitted that the point is completely 
without merit. In United States v. Wood, 299 U. S. 123 
(1936), the Supreme Court upheld the validity of § 11-1420 
(D. C. Code, 1940), supra, which qualifies Government em¬ 
ployees as jurors. From the opinion it is clear that no differ¬ 
ence is recognized in law between Government employees and 
others insofar as bias from their employment is to be imputed 
to them as jurors. In this connection the Court said (p. 149): j 

Why should it be assumed that a juror, merely because 
of employment by the Government, would be biased 
against the accused? In criminal prosecutions the 
Government is acting simply as the instrument of the 
public in enforcing penal laws for the protection of 
society. In that enforcement all citizens are interested. 

1 The Supplemental Motion itself appears to have been filed out of time, 
since it came more than five days after the verdict and no extension of time I 
was granted by the court within the five-day period. See Rule 34, Rules j 
of Criminal Procedure for the District Courts of the United States. 
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It is difficult to see why a governmental employee, 
merely by virtue of his employment, is interested in that 
enforcement either more or less than any good citizen 
is or should be * * *. 

The Thiel case, upon which appellant relies, seem to have 
no relevance here, since it deals with systematic exclusion of a 
class of persons, per diem workers, from the jury panel and 
no suggestion along this line has been made in the instant case. 

' II 

The evidence supported the verdict 

Appellant’s second contention is an attack upon the suffi¬ 
ciency of the evidence (Br. 5). He argues in effect that the 
Government could not make up for the refusal of the informer 
to testify by introducing the testimony of the narcotic agent 
who kept the informer under observation before and after the 
illegal transaction and witnessed the transaction. 

There appears no reason why the evidence which the Govern¬ 
ment produced should not sustain the verdict. It is significant 
that the agent searched the informer before the sale and found 
no drugs and no order forms and only a small amount of change 
on his person, and that although he kept the informer under 
dose observation from that time until he received the narcotics 
from the informer, he saw him contact no one other than appel¬ 
lant during that period. When to this testimony is added the 
Agent’s statement that he saw appellant hand the informer a 
paper bag in exchange for some money and the testimony that 
the Agent’s search after the transaction revealed only $10.00, 
which he had previously given the informer for his own use, 
the only reasonable conclusion was that appellant was guilty 
of illegally selling narcotics. Also to be noted, of course, was 
the testimony of the analyst that he found marihuana in the 
substance which he received from the Agent who had received 
it from the informer. 

No reason is suggested why the testimony of the informer 
should be an essential requirement in the Government’s case. 
The evidence which the Government was able to produce was 
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dear cut and convincing and it is submitted amply supporte4 
the jury’s verdict. 

Ill | 

The allegation of jury tampering did not warrant a new trial 

Appellant contends finally that the court should have 
awarded a new trial after the allegation of tampering with the 
jury was brought to his attention (Br. 6). It is apparently reai 
soned that the case was a close one, that the juror who was 
approached may have believed that she was subject to dis¬ 
ciplinary action by the court and that under these circum¬ 
stances the court should necessarily have found that the jurors 
were unable to deal fairly, justly and impartially with appel¬ 
lant. 

The relevant facts are as follows: 

On April 23,1946, following the verdict of the jury, a motion 
in arrest of judgment and for other appropriate relief was 
filed (R. 285). A supplemental motion was filed March 1, 
1946, alleging misconduct of the Assistant United States Attor¬ 
ney in admonishing a juror outside the courtroom while the 
trial was recessed (R. 291). In support of the supplemental 
motion appellant, at the hearing on May 8, 1946, called Mrs. 
Dorothy Cotterill Gardner, a juror in appellant's case, who 
testified (Tr. 202) that on April 16, after the court recessed 
at noon, she was walking down the hall when a colored woman j 
came up to her and said: “Oh, my boy; oh, my boy.” Mrs. 
Gardner said she realized there was some connection with the! 
case and moved along very slowly. She said she was embar¬ 
rassed and changed the conversation; that the woman made 
some statement about the fact she had boys overseas. While 
this was occurring, Mr. McLaughlin, the prosecutor, came up 
and said to the colored woman: “We can't have this here. 
What is going on. You ought to know better than this.'' Mrs. 
Gardner said to him, “We are not talking about the case.” It! 
was Mrs. Gardner's impression that Mr. McLaughlin took her 
coat with two fingers and kind of led her away. She testified 
that she was very embarrassed because she wouldn't have any-1 
one think she would do anything wrong; that she would have 
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moved off directly and not paid any attention, but, for the sake 
of courtesy, did not; that she reported it to the Clerk directly 
afterwards. She said the episode did not influence her judg¬ 
ment in any way and she had not felt intimidated by Mr. 
McLaughlin. She related the incident to the girls on the jury 
before court convened on the next day. Her best recollection 
was that the question was not raised while the jury were 
deliberating. 

Arthur J. McLaughlin, who prosecuted the case, then took 
the stand (Tr. 208) and testified that the incident in question 
occurred after court had adjourned for the day; that as 
he walked out of the courtroom to go to his office he saw Mrs. 
Higgins, whom he had known around the courts for seven or 
eight years, talking to Mrs. Gardner. Knowing that her son 
was; on trial before Mrs. Gardner, he thought Mrs. Higgins had 
some ulterior motive. His recollection was that he went over 
and tapped Mrs. Higgins on the shoulder and told her that 
she had no business talking to a juror and that she should know 
better because she had been around the courts long enough. 
He said Mrs. Gardner wanted to explain to him what she was 
talking about, but that he walked away and did not say any¬ 
thing to her. (He said he may have touched Mrs. Gardner on 
the arm “so as to avoid talking to her” (Tr. 212).) He testified 
that it was not his intention to try to influence or intimidate 
Mrs. Gardner in any manner. On cross-examination he stated 
that the matter had been brought to the attention of the court 
and that he had told counsel for appellant about it at the first 
opportunity, which was the following morning; that counsel 
had advised him (McLaughlin) that Mrs. Higgins had already 
told him. Mr. McLaughlin denied that he mentioned the 
matter for the first time while the jury was deliberating. 

Counsel for appellant in the trial, M. Edward Buckley, Jr., ’ 
then testified (Tr. 213) that he first learned of the incident in 
question from Mrs. Higgins while the jury in the Thomas 
Higgins case was deliberating, and that it was then that he 
asked Mr. McLaughlin about the matter and said to him that 
if he had known about the matter in time he would have asked 
the court to declare a mistrial. Asked by the court why he had 
not moved for a mistrial when he heard of the occurrence while 
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the jury was out, Mr. Buckley stated: “Well, Your Honor, why. 
I don’t know.” He denied that he was gambling on the verdict. 

At the conclusion of Mr. Buckley’s testimony the court said 
(Tr. 220): 

Now, gentlemen, this may or may not require a new 
trial of this case with its attendant expense, and possibly 
miscarriage of justice. I want to try it fairly. I am 
going to give you and Mr. Buckley one week within 
which to file a brief. 

Mr. McLaughlin, I want you to file a reply brief. 

There has been an obvious attempt, according to the 
testimony of Mrs. Gardner, to tamper with this juror. 
I instruct you as the Assistant District Attorney, if you 
believe under the new Criminal Rule 42, and the appli¬ 
cability of the decision which gives the court the right in 
contempt matters would give me the right to hold this 
mother in contempt, to prepare and file, not later than 
Monday, the necessary papers charging this woman with 
contempt, and proceed thereafter pursuant to law. 2 

If you find what she did cannot be disposed of by con¬ 
tempt, I request you to press the matter to the grand 
jury for an indictment for obstructing the due adminis¬ 
tration of justice—by next Monday. 

As far as I can see, what Mr. McLaughlin did was to 
attempt to prevent a tampering with the juror. How¬ 
ever, had it come to my attention I might have prevented 
any tampering. 

Mr. Buckley, representing appellant at the time, then con¬ 
ferred with his client and advised the court that he would with¬ 
draw that part of his motion relating to the occurrence in the 
hall of the courthouse. He stated that his client wished to be 
sentenced immediately. The court, however, refused to act 
at that time, suggesting that the man may not have had a fair 
trial (Tr. 223). The hearing was terminated with the under¬ 
standing that appellant would not be held to the waiver of the 
point which he had made and a week would be allowed for 

1 The case of Bessie Higgins v. United States , No. 9301, now pending in 
this court, is an outgrowth of the contempt proceeding which was filed. 


12 


the filing of a brief by appellant on the question as to whether 
or not a new trial should be granted because of the occurrence 
in the corridor. 

The motions in arrest of judgment were denied on May 31, 
1946, a memorandum opinion being filed by the court (R. 293).. 

It is submitted that the trial judge properly determined that 
a new trial was not warranted by the alleged tampering with 
the juror. The record indicates that he did not act hastily, 
but on the contrary, gave the matter careful and impartial 
consideration. As stated in his memorandum denying the mo¬ 
tions in arrest of judgment it is doubtful that the Supplemental 
Motion which raised the point was filed within the time re¬ 
quired by the Rules. There is doubt also of the motive which 
led to the delay in reporting the incident to the court. Passing 
these questions/ however, there can be no doubt but that his 
decision was justified on the merits. Surely the action of the 
prosecutor in terminating the conversation between Mrs. Hig¬ 
gins and the juror was temperate and appropriate. Nor can it 
be said that his conduct was overbearing to Mrs. Higgins, much 
less to the juror. These circumstances, taken with the juror's 
testimony that her judgment had not in any way been influ¬ 
enced, demonstrate conclusively that a new trial was not “re¬ 
quired in the interest of justice.” Rule 33, Rules of Criminal 
Procedure for the District Courts of the United States. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the contentions urged by appellant are without merit and the 
judgment of the court below should be affirmed. 

Respectfully submitted. 

George E. McNeil, 

United States Attorney. 

Arthur J. McLaughlin, 
Assistant United States Attorney. 

Sidney S. Sachs, 

Assistant United States Attorney. 
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